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WILLIAM S. GIRARD CASE 


WEDNESDAY, JUNE 5, 1957 


Unrrep States SENATE, 
Suncomnirrer To Review Operation or Articite VIT 
or THE Stratus or Forces Treaty, 
Com™irrre oN ARMED SERVICES, 
Washington, D. C. 
_ The subcommittee met, pursuant to call, at 10:05 a. m., in room 212, 
Senate Office Building. 

Present: Senators Ervin (presiding) and Flanders. 

Also present: Robert Dechert, General Counsel, Department of 
Defense; accompanied by Monroe Leigh, Assistant General Counsel, 
Department of Defense; Jere H. Dykema, Assistant Counsel, Inter- 
national Affairs, Department of Defense; Gen. C. J. Hauck, Jr., 
Assistant to the Secretary of Defense for Legislation and Liaison, 
Department of Defense; and John M. Raymond, Deputy Legal Ad- 
viser, State Department. 

Harry L. Wingate, Jr., chief clerk of the Committee on Armed 
Services and T. Edward Braswell, of the committee staff. 

Senator Ervin. The subcommittee is glad to have with us Mr. 
Robert Dechert, General Counsel of the Department of Defense who 
has kindly agreed to brief us on the facts and implications of the 
case of Sp3c. William S. Girard. Specialist Girard is to be made 
available to the Japanese authorities for trial in the Japanese courts 
for the accident involving the death of a Japanese woman on an 
American firing range in Japan. Mr. Dechert, as you know, there 
is considerable concern in this country over the fact that this soldier 
is to be tried in Japanese courts. 

This concern involves basically two separate questions: One, there 
appears to be some confusion as to whether the Administrative Agree- 
ment itself provides adequate protection for American soldiers in 
defending what crimes are subject to the jurisdiction of Japanese 
courts and further whether there is adequate machinery for resolving 
this problem. 

The second major question is whether the facts of the Girard case 
justify his surrender to Japanese authorities. This is an executive 
session and you can be assured that prior to publication of any of 
this hearing the Department of Defense will have an opportunity 
to delete any material which it considers should not be printed. 

You may proceed in your own way. If you have a prepared state- 
ment of any kind you may read that and supplement it with such 
remarks as you may see fit to make. 

Mr. Decnerr. Thank you very much. 
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Senator Ervin. It may be that Senator Flanders would have some 
observation he would like to make at this stage. 

Senator Fianpers. No; I have none at the moment. I think my 
questions will arise out of your presentation. 

Mr. Decuert. Yes, sir. 

I have no — statement. I have certain material which we 
have prepared for our own information and use, which in the course 
of answers I may suggest might be incorporated in this record. In 
thinking over how I might in most orderly fashion present this matter, 
I have decided to suggest that as an introductory item, which isn’t a 
major item, but which will be of concern to you, [ should indicate the 
nature of what you, sir, in your statement referred to as possible “turn- 
ing over,” because people have been wondering when, if Girard is tried 
by the Japanese courts, he will physically be turned over to the Jap- 
anese authorities. I have here a maa memorandum on that subject. 

That is, of course, not the major point, but since it is a point that 
will rouse interest, I think you, sir, and this committee should have 
that information. Then taking up the matter generally, I thought I 
would describe the legislative history of the United States-Japanese 
Security Treaty, of the Administrative Agreement and of the Proto- 
col. This history I have in a little over a page of typewriting. 

I have another memorandum which occupies a little over three pages 
containing the important extracts from the several documents. That 
material will set the background of the legal situation in which we 
found ourselves when this accident occurred on January 30. 

I thought then I would develop for you the facts of this incident 
with more completeness than we have been able to give them in our 
public statement. As you know, of course, it is of utmost importance 
that we should not jeopardize the rights of Specialist Third Class 
Girard in any court trial, and therefore we have been in the difficulty 
which always arises when you want the public to understand some- 
thing but at the same time are caught in the position where you just 
can’t hurt the interests of the particular individual who is involved. 

For your information I shall outline off the record the facts in a 
way in which we cannot make a public release, because of our need to 
avoid any possible harm to Girard. And then for your information 
finally I shall develop the steps that followed the actual incident and 
that led up to the press release of yesterday. These steps will, I think, 
give you a complete picture, without taking too long a time. 

May I suggest that there be incorporated in the record which you 
are making the joint statement of Secretary of State John Foster 
Dulles and Secretary of Defense Charles E. Wilson which was released 
at 9:15 yesterday morning and which represents the official statement 
of the situation. 

Senator Ervin. With the consent of Senator Flanders, that state- 
ment will be incorporated in the record. 

(The document referred to is as follows :) 


[News release, Office of Public Information, Department of Defense, Washington, D. C. 
For immediate release Tuesday, June 4, 1957] 


JOINT STATEMENT OF SECRETARY OF STATE JOHN FOSTER DULLES AND SECRETARY 
OF DEFENSE CHARLES E. WILSON 


The case of United States Army Sp3c. William S. Girard has far-reaching 
implications, involving as it does the good faith of the United States in carrying 
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out a joint decision reached under the procedures established by treaty and 
agreement with Japan. 

The case involves actions by Girard which caused the death of Naka Sakai, a 
Japanese woman, on January 30, 1957. The issue arose as to whether or not 
Girard should be tried by United States court-martial or by a Japanese court. 
After careful deliberation in the Joint United States-Japan Committee established 
by the two Governments pursuant to treaty arrangements, the United States 
representative on this Committee was authorized to agree, and on May 16, 1957, 
did agree, that the United States would not exercise its asserted right of primary 
jurisdiction in this case. In view of this completed action, attempting to prolong 
the dispute over the jurisdictional issue would create a situation which could 
basically affect United States relations not only with Japan, but also with many 
other nations. 

For these reasons, Secretary of State John Foster Dulles and Secretary of 
Defense Charles E. Wilson have carefully reviewed all the available facts in 
the case. They have now concluded that the Joint Committee’s agreement that 
Girard be tried in the courts of Japan was reached in full accord with procedures 
established by the Treaty and Agreement, and that in order to preserve the 
integrity of the pledges of the United States, this determination by the Joint 
Committee must be carried out. 

The Secretaries’ review disclosed the following: 

The incident occurred in a maneuver area provided by the Japanese Govern- 
ment for part-time use of United States forces. The Japanese Defense Force 
uses the same area about 40 percent of the time. When the area is not in use by 
either the United States or Japanese armed forces, Japanese civilians are per- 
mitted to farm or otherwise use the area. 

Efforts to keep civilians away from the area during such military exercises 
have not proved effective. In this particular case, red boundary flags were, as 
customary, erected as a warning to civilians to keep off, and local authorities were 
notified of the proposed exercises. But, as was frequently the case, a number of 
Japanese civilians were in the area gathering empty brass cartridge cases at the 
time of the incident. These civilians had created such a risk of injury to them- 
selves in the morning exercises when live ammunition was used that the American 
officer in charge withdrew live ammunition from the troops prior to the after- 
noon exercises. In the interval between two simulated attacks during the after- 
noon, Girard and another soldier, Sp3ec. Victor M. Nickel, were ordered by their 
platoon leader, a lieutenant, to guard a machine gun and several field jackets at 
the top of a hill. Girard and Nickel were not issued live ammunition for this 
duty. 

It was while these soldiers were performing this duty that the incident occurred. 
Mrs. Naka Sakai, a Japanese civilian, died a few moments after being hit in the 
back by an empty brass rifle shell case fired by Girard from his rifle grenade 
launcher. She was not over 30 yards from Girard and was going away from him 
when he fired the rifle. Girard had previously fired similarly in the vicinity of a 
Japanese man, who was not hit. 

Girard’s action in firing empty shell cases from the rifle grenade launcher was 
not authorized. He asserted that he fired from the waist, intending only to 
frighten the Japanese civilians. Others stated, but Girard denied, that empty 
shell cases were thrown out to entice the Japanese to approach. 

Under the United States-Japanese Security Treaty and Article XVII of the 
Administrative Agreement under that Treaty, as established by the Protocol 
adopted September 23, 1953, the authorities of Japan have the prior right to 
jurisdiction to try members of the United States armed forces for an injury 
caused to a Japanese national, unless such injury is one “arising out of any 
act or omission done in the performance of official duty.” 

The Japanese authorities have taken the position that Girard’s action in 
firing the shell cases was outside the scope of his guard duty and was, there- 
fore, not “done in the performance of official duty.” 

The commanding general of Girard’s division certified that Girard’s action 
was done in the performance of official duty. 

In accordance with the procedure established under the Treaty and Admin- 
istrative Agreement, the disputed matter was, on March 7, 1957, taken before 
the Joint United States-Japan Committee established under the provisions of 
the Treaty and Administrative Agreement previously referred to. 

Various meetings were held between the United States and Japanese repre- 
sentatives on the Joint Committee. As is customary, a representative of the 
American Embassy in Tokyo also attended these meetings in the capacity of 
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observer. Both sides continued to press their respective claims to primary 
jurisdiction, and the Committee was unable to reach agreement. 

The Commanding General, Far East Command, reported the facts to the 
Department of'the Army, the executive agent for the Department of Defense. 
The Department of Defense considered having the Joint Committee refer the 
matter in dispute to the two Governments for settlement, but rejected this pro- 
cedure as inadvisable under the circumstances. Department of Defense instruc- 
tions were accordingly issued, through the Department of the Army, to the 
Far.East Command to the effect that the United States representative on the 
Joint Committee should continue to press the claim for jurisdiction, but that, 
in case of continued deadlock, he was authorized to waive jurisdiction to Japan. 
After 3 weeks of additional negotiations, the United States representative waived 
jurisdiction in the name of the United States. 

Girard was subsequently indicted by the Japanese judicial authorities for 
causing a death by wounding—the least serious homicide charge for which he 
could have been indicted under Japanese law. In determining whether Girard’s 
actions were in violation of law, all the facts, as presented by both sides, must 
now be weighed by the Japanese court, just as they would by a United States 
court-martial, if trial were held under United States jurisdiction. 

In accordance with Public Law 777 of the 84th Congress, the United States 
Government will pay for counsel chosen by Girard to defend him in this trial. 
Pursuant to the Administrative Agreement under the Japanese Treaty, Girard 
will be guaranteed a prompt trial, the right to have representation by counsel 
satisfactory to him, full information as to all charges against him, the right 
to confront all witnesses, the right to have his witnesses compelled to attend 
court, the right to have a competent interpreter, the right of communication 
with United States authorities, and the presence of a United States representa- 
tive as an official observer at the trial. This observer is required to report to 
United States authorities on all aspects of the trial and the fairness of the court 
proceedings. 

The United States authorities will, of course, see that all evidence is avail- 
able to Girard and his counsel, and will render every proper assistance to him 
and his counsel in protection of his rights. 

United States troops are stationed in many countries as part of our own 
national defense and to help strengthen the Free World struggle against Com- 
munist imperialism. The matter of jurisdiction in cases of offenses against the 
laws of host countries, whether by our servicemen abroad or by servicemen of 
other countries in the United States, is dealt with by mutual agreements. 

In the operation of this system in Japan there has been the greatest measure 
of mutual trust and cooperation. Since the present arrangement became 
effective in October 1953, Japan, in the overwhelming majority of the cases in 
which it had primary right to try American personnel, has waived that right in 
favor of United States action. There is every reason to believe that trial of 
United States Army Sp3c. William S. Girard in the Japanese courts will be 
conducted with the utmost fairness. 

Mr. Decuerr. Secondly, then, is the preliminary material of which 
I spoke as to the matter of turning over Girard. I have here, as I said, 
a brief memorandum about this of which I will give the stenographer 
a copy. 

This memorandum points out that the Protocol which amended 
Article X VII of the Administrative Agreement has a provision which 
states that the custody of an accused member of the Armed Forces or 
the civilian component over whom Japan is to exercise jurisdiction 
shall, if he is in the hands of the United States, remain in the United 
States until he is “charged” by Japan. I shall in a few minutes de- 
scribe the procedure that produced the Protocol and certain other 
material. The important word here is “charged.” 

That word might be considered as meaning the indictment, or it 
might be considered as the equivalent of our arraignment, the time 
when he is asked to plead to the charges. Girard has already been 
indicted by Japan. He has not yet been called in to plead. But if you 
read Agreed View No. 9, the nature of which I will describe in a few 
minutes, you will see that it indicates that this really refers to the 
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indictment. This appears in the latter part of this statement that I 
now have. It therefore appears that the agreement with Japan is that 
a man in this situation will be turned over when he is indicted, if 
Japan is to try the case. 

owever, custom has developed in such a way that in fact such a 
man is brought to the trial by the American authorities; he remains 
in the custody of the American authorities during the trial; and even 
if he is convicted he still remains in the custody of the American 
authorities during appeal, if there is an appeal. Therefore, even in 
the case of a conviction and sentence and subsequent appellate pro- 
ceedings such a person is not physically turned over to Japanese cus- 
tody until the appeal is finally decided. 

In that respect the practice has been different from the strict require- 
ment under our agreements. I see no likelihood from any develop- 
ments that Japan will seek to do other in this case than they have in 
recent cases, in allowing the American Army to keep custody until the 
entire case has reached a conclusion. 

With your approval, sir, I would like to give the stenographer this 
memorandum for the record, as a preliminary matter. 

Senator Ervin. Yes, sir. That memorandum with Senator Flan- 
ders’ consent can be incorporated in the record. 

(The document referred to is as follows:) 


MEMORANDUM AS TO TIME OF TURNING OVER OF CUSTODY TO JAPANESE AUTHORITIES 
IN CONNECTION WITH AMERICAN SERVICEMAN WHO Is To Be TRIED By THE 
JAPANESE 


The Protocol amending Article XVII of the Administrative Agreement, dated 
September 29, 1953, under the United States-Japanese Security Treaty contains 
only one provision which deals with the subject indicated in the above heading. 
This in section 5 (c), where the material in question reads as follows: 

“(c) The custody of an accused member of the United States armed forces 
or the civilian component over whom Japan is to exercise jurisdiction shall, if 
he is in the hands of the United States, remain with the United States until 
le is charged by Japan.” 

It will be noted that the important word which is used in the above quotation 
is the word “charged.” It has been my understanding that this means the 
equivalent of “indicted” under United States law, but there has been some 
thought that it might be interpreted to apply to the equivalent of our American 
process of arraignment, when the accused person is asked to plead to the charges. 

It has been called to my attention that Agreed View No. 9 of the Subcommittee 
on Jurisdiction of the Joint United States-Japanese Committee (which Agreed 
View was approved by the Joint Committee on October 22, 1953), contains the 
sentence quoted below as the concluding sentence in No. 9 (a). Prior to this in 
9 (a) is a statement that when the primary right to exercise jurisdiction rests 
with Japan, the Japanese authorities shall immediately determine whether “there 
is adequate cause and necessity to retain such offender,” and if not, that such 
person will be released to the custody of the United States authorities, subject to 
other provisions of paragraph 11 (a). The final sentence then reads: 

“Thereafter the United States Authorities shall, upon request, transfer the 
custody of such person to the Japanese authorities at the time he is indicted by 
the latter.” 

(Note.—The reference to 11 (a) in the above quotation only concerns forms 
to be signed in connection with any such release. ) 

In spite of the above it is understood that there is a current practice for the 
American authorities to keep the soldier in custody until any sentence following 
his conviction becomes final, bringing him to the court in United States eustody 
each day of the trial and thereafter, in case of an appeal, keeping him in custody 
until the appeal is finally settled. This practice seems not to be covered by any 
of the formal agreements between the two countries. 


93033—57 
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Mr. Decuert. The next point then for your information is the point 
which is embodied in a sheet I have here called Legislative History of 
the Administrative Agreement with Japan and the Protocol amending 
it. 

The Security Treaty Between the United States of America and 
Japan (T. I. A. S. 2491; 3 UST 3329) was signed on behalf of the 
United States by Dean Acheson, John Foster Dulles, Alexander 
Wiley, and Styles Bridges on September 8, 1851. It became effective 
on April 28, 1952. 

The Administrative Agreement under Article III of the Security 
Treaty (T. I. A. S. 2492; 3 UST 3341) was signed on behalf of the 
United States by Earl Johnson and Dean Rusk on February 28, 1952, 
and became effective on April 28, 1952. The signing was specifically 
authorized by the President of the United States. (Statement of 
Department of State, Hearings on H. J. Res. 309 and Similar Meas- 
ures Before the House Committee on Foreign Affairs, 84th Cong., 1st 
sess., pt. 2, at p. 559.) 

Article XVII of the Administrative Agreement committed the 
United States to conclude with Japan an agreement on criminal] juris- 
diction similar to the provisions of the NATO Status of Forces Agree- 
ment. 

The Agreement Between the Parties to the North Atlantic Treaty 
Regarding the Status of Their Forces (T. I. A. S. 2846; 4 UST 1792) 
became effective on August 23, 1953, between the United States and 
Belgium, France, the Netherlands, and Norway. Thereafter, in com- 
pliance with requests by Japanese authorities for fulfillment of the 
commitment contained in Article XVII, the Amendment of Article 
XVII of the Administrative Agreement Under Article III of the 
Security Treaty (T. I. A. S. 2848; 4 UST 1846), which Amendment 
established the present criminal jurisdiction formula based on that 
contained in the NATO Status of Forces Agreement, was on Septem- 
ber 29, 1953, signed by John M. Allison, United States Ambassador to 
Japan, on behalf of the United States. It entered into force on 
October 29, 1953. 

Parenthetically, I note at this point that until this Amendment was 
adopted we had complete criminal jurisdiction in Japan in connec- 
tion with our personnel there. 

There was no reciprocal arrangement, but, as has been noted, it had 
been agreed with the Japanese that when the NATO Status of Forces 
arrangement was worked out we would enter into a reciprocal 
arrangement with the Japanese. 

Senator Ervin. That was provided in the Administrative Agree- 
ment that was dated the same day as the Security Treaty. 

Mr. Decuert. Yes. That became effective the same date as the 
Security Treaty. They were dated differently but both became effec- 
tive April 28, 1952, the Treaty having been negotiated and signed on 
September 8, 1951, having provided for an Administrative Agreement 
which was then signed on February 28, 1952, but both Treaty and 
Agreement became effective April 28, 1952. Then, as I said, under 
this undertaking that we would extend to Japan the same reciprocal 
arrangements for jurisdiction which were in the NATO status of 
forces treaty, this Amendment was negotiated. 

Now I go on with the next paragraph of this statement. 
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The Administrative Agreement was submitted to the Congress. The 
text of the Agreement was before the Senate when the Senate gave its 
advice and consent to the nonrey Treaty between the United States 
of America and Japan. The full texts of both the Security Treaty 
and the Administrative Agreement were inserted in the Congressional 
Record on March 20, 1952. Article III of the Security Treaty 
provided that— 

The conditions which shall govern the disposition of armed forces of the United 
States of America in and about Japan shall be determined by administrative 
agreements between the two governments. 

A reservation to the Security Treaty was proposed on the floor of the 
Senate by Senator Jenner and Senator Smith (Maine) which would 
have prevented the Administrative Agreement from being put into 
effect without Senate consent to ratification (enclosure 1). That 
reservation was voted down by the Senate 45 to 22, with 29 not voting. 

Therefore, the Administrative Agreement came into effect without 
the necessity of specific Senate action. 

Paragraph 1, Article XVII of the Administrative Agreement pro- 
vided for the conclusion with Japan at the option of Japan of an 
a ent on criminal jurisdiction similar to the corresponding ‘pro- 
visions of the NATO Status of Forces Agreement at such time as the 
NATO Status of Forces Agreement came into force with respect to the 
United States. During the hearings before the Senate Committee on 
Foreign Relations on the NATO Status of Forces Treaty, it was 
repeated on numerous occasions that the United States was committed 
to extend to Japan provisions like those in the NATO Status of Forces 
Agreement (enclosure 2). Thus, although the Senate did not 
expressly give its advice and consent to ratification of the Adminis- 
trative Agreement or to the Amendment of Article XVII thereof, it 
did with full knowledge of the facts and the provisions thereof decide 
that submission of the Agreement and the Amendment thereto to the 
Senate was unnecessary. (See also p. 559, Hearings before the Com- 
mittee on Foreign Relations, House of Representatives on H. J. 309, 
84th Congress, 1st sess., Part IT.) 

Above you will have noted references to two tabs, or enclosures, 
tab 1, which consists of a single paragraph which is referred to in my 
statement as Enclosure 1, is the Reservation to the Security Treaty 
which was proposed on the floor of the Senate by Senator Jenner and 
Senator Smith of Maine, which, as I said, was defeated. It is a single 
paragraph appearing in 98 Congressional Record 2596, 1952. With- 
out reading it, I will introduce that as Enclosure No. 1, referred to 
in my document I have just read. 

Senator FLanpers. Page 2596 of the Record ? 

Mr. Drceresr. Yes. It is only 10 lines. Would you like me to 
read it? 

Senator Fianvers. You might just read it. 

Mr. Decuert (reading) : 


Since Congress under the Constitution has the sole power to declare war and 
authorize the employment of the Armed Forces of the United States, any so- 
called administrative agreements under Article III of this treaty relating to the 
right to dispose of the Armed Forces of the United States or any part of its 
Military Establishment in or about Japan shall not become binding on the United 
States unless ratified by the Senate as a treaty in accordance with Article II, 
section 2 of the Constitution, or approved by the Congress by act or joint resolu- 
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tion specifically referring to such agreement or arrangement (98 Congressional 
Record 2596, 1952). 

Senator Fianpers. May I inquire at this point whether the NATO 
treaties have their supporting executive agreements? 

Mr. Decuerr. No, sir. 

Senator Fianpers. They don’t? 

Mr. Decuert. There are things supplementing them but there is 
not an administrative agreement of this sort. 

I will refer perhaps later to some of the supplemental things in that 
connection, but there is no administrative agreement paralleling this 
Japanese one. 

Enclosure No. 2, which was referred to in the legislative history I 
was just reviewing, consists of three paragraphs headed: “Commit- 
ment to Extend to Japan Provisions on Criminal Jurisdiction Similar 
to Those of the NATO Status of Forces Agreement.” 

This consists of quotations of statements by Senator Alexander 
Smith of New Jersey and Senator Bricker. Since it is brief, perhaps 
it would be well to read that too. 

The following statements appear in the supplementary hearing 
before the Committee on Foreign Relations, United States Senate, 
83d Congress, ist session, on Status of Forces of the North Atlantic 
Treaty : 

Senator Smiru of New Jersey. * * * I was with Mr. Dulles in the Far East 
last fall, and this question came up in our discussion of the Japanese Peace 
Treaty and the arrangements for the military occupation there. It was agreed 
then that whatever understanding was worked out with the NATO countries, 
especially Britain and France, with regard to this particular question, would be 
handled in the same way in Japan. The Japanese people agreed that they 
would be willing to do that. So this does involve Japan, of course, as well as 
the NATO countries (p. 64). 


* * * * * % 2 


Senator Bricker. The chairman mentioned a moment ago that already the 
State Department has assured Japan of the same consideration as given here 
to the NATO countries (p. 83). 

* * * * * * % 


To supplement the above history I have one other memorandum, 
which contains, written out in full, the provisions in these various 
documents which are especially important with respect to this ques- 
tion. This is 314 pages. If I may introduce it into the record, I will 
read it in full or will summarize it, as you wish. Suppose I summarize 
it first and the committee can indicate whether they want it read in 
full. 

The first item is the Security Treaty which entered into force 
April 28. This has as Article III the reference to an administrative 
agreement which we have already considered. 

The second item is the Administrative Agreement which came into 
force on the same date, April 28, 1952, but which had been dated 
February 28, 1952. This was executed in accordance with Article III 
of the Security Treaty. 

Quoted here under this second heading is Article XX VI of the 
Administrative Agreement. This article is only a few lines, and I 
think for purposes of clarity I should read it, because it refers to the 
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Joint Committee whose considerations of this matter extending over 
several months have led to the present conclusion. 

ARTICLE XX VI.—A Joint Committee shall be established as the means for con- 
sultation between the United States and Japan on all matters requiring mutual 
consultation regarding the implementation of this Agreement. In particular, 
the Joint Committee shall serve as the means for consultation in determining 
the facilities and areas in Japan which are required for the use of the United 
States in carrying out the purposes stated in Article I of the Security Treaty. 

What I have just read is section 1 of this article. The article then 
goes on in section 2, to state that the Joint Committee shall be com- 
posed of a representative of each of the two countries, and that each 
representative shall have one or more deputies and a staff. 

The Joint Committee determines its own procedures and shall be 
so organized that it may meet at any time at the request of either party: 

Senator Franpers. This Joint Committee has very much broader 
duties than just this reference to the Status of Forces. 

Mr. Decuerr. Yes. It has broader duties than the determination 
of jurisdiction in a disputed case. Under it there is a Criminal Juris- 
diction Subcommittee, which is created in accordance with the powers 
granted to the Joint Committee. I should read item 3 of this article, 
which is as follows: 

If the Joint Committee is unable to resolve any matter it shall refer that matter 
to the respective governments for further consideration through appropriate 
channels. 

That isthe end of Article XXVI. 

Senator Franpers. That is the thing that was not done. 

Mr. Decuerrt. I will get to that ina few minutes. It was not done. 

Senator Fianpers. All right. 

Mr. Decuerr. Item 3 in this category of items is the Protocol to 
amend Article XVII of the Administrative Agreement. This was 
adopted in fulfillment of our undertaking to give Japan the same 
reciprocal agreement that is contained in the NATO Status of Forces 
Agreement. As I have noted, up to this time the Administrative 
Agreement had provided in Japan for our having exclusive jurisdic- 
tion. The extract which I give here is from the Protocol which was 
signed September 29, 1953, and which became effecitve October 29, 
1953. The latter date, October 29, 1953, is therefore the starting 
point statistically and otherwise for this reciprocal agreement with 
respect to jurisdiction over offenses committed by American service 
people in Japan. And the statistics as to which country has tried and 
which country has waived have been accumulated from that time, 
October 29, 1953. 

Senator Ervin. That was an implementation of the promise of the 
Administrative Agreement that when the Status of Forces Treaty be- 
came effective that a similar arrangement would be extended to Jap- 
anese American forces in Japan. 

Mr. Decuert. That is correct. 

Senator Franpers. I don’t know that this is the time to bring it 
up, but up to this point it seems to me that the Japanese got favored 
treatment as compared with NATO. 
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Mr. Decurrr. No. Up to the time of executing this Protocol, Japan 
had no right whatsoever to try any of our service people, no matter 
what the offense was. 

Senator Franpers. But after October 29, 1953, whereas we: uni- 
laterally decided on jurisdiction in NATO, we now leave the ultimate 
jurisdiction first to a committee and failing that to the respective 
governments. 

Mr. Decuert. I will develop in a few minutes the comments to the 
first part of your statement. In NATO we sought first to decide the 
matter unilaterally, but as I will indicate we were unable to accom- 
plish that. Therefore we do not have with certainty a unilateral 
arrangement with the NATO countries, and we don’t have it as to 
Japan, either. 

ere in this Protocol, which became effective October 29, 1953, comes 
the vital provision as to where the primary jurisdiction shall lie. It 
is Article XVII, paragraph 3. 

Senator Ervin. Is that in the Protocol ? 

Mr. Decuert. This is in the Protocol. In effect this says that the 
United States has the primary right to exercise jurisdiction over mem- 
bers of its Armed Forces or its civilian component in two general cate- 
gories. Subdivision 3A (i) is the category of offenses against the 
property or security of the United States or the persons or property 
of another member of the United States Armed Forces or the civilian 
component or a dependent. 

Senator Ervin. Read that again. 

Mr. Decuert. This category is not involved in the Girard case, but 
the category is—I will read it exactly : 

(i) Offenses solely against the property or security of the United States, or 


offenses solely against the person or property of another member of the United 
States Armed Forces or the civilian component or of a dependent. 


The second category then is in subdivision 3 (a) (ii). This is the 
one which is involved in the Girard case. 

(ii) Offenses arising out of any act or omission done in the performance of 
official duty. 

Senator Fianvers. If the word “while” had been introduced there, 
“done while in the performance of official duty,” it would have put 
an entirely different construction on that. 

Mr. Decuert. It might have done that, although I think from the 
argument presented by the Japanese they would not agree that even 
the word “while” would have been enough. 

Senator Ervin. I would like to get the exact language of that. 

Mr. Decuert (reading) : 

Offenses arising out of any act or omission done in the performance of official 
duty. 

Senator Ervin. Thank you. 

Mr. Decuert. Perhaps I should digress to discuss the point that 
Senator Flanders has raised, which is certainly a relevant and impor- 
tant one. This, of course, goes back in a way to what first-year law 
students study in the famous case of Winterdottom v. Wright involv- 
ing the question of when an agent so far departs from his principal’s 
business on which he is embarked that the principal is no longer bound. 
Those cases deal with the liability of the principal, and of course they 
are not exact precedents, but what I am suggesting is that the legal 
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principles that were studied by first-year law students in those cases 
are of the same general nature as those which are involved here. 

One issue which may be raised by the testimony is whether what 
Girard did in this case was so foreign to the duty that he was directed 
to perform that even though he was officially at the place where he 
was performing the duty, and therefore, in that sense was “while on 
duty,” his act should be considered as outside of his duty. 

As I shall indicate in a minute, Girard denies that the facts are as 
extreme as the Japanese witnesses indicate, and even denies they are 
as extreme as his fellow American suggests. I will come back to that 
in a minute. 

That is one issue which is involved. 

This Article XVII of the Protocol, effective October 29, 1953, has 
two other subdivisions following subdivision (a) which T have just 
described. 

Subdivision (b) says: 

In the case of any other offense the authorities of Japan shall have the primary 
right to exercise jurisdiction. 

Subdivision (c) then deals with the question of a waiver 

Senator Ervin. Before we get that I was under the impression that 
under the NATO Status of Forces Treaty in connection with purely 
a military offense where an American serviceman covered by the Status 
of Forces Treaty or an Administrative Agreement similar to that, if 
it is purely a military offense, that the United States military courts 
had exclusive jurisdiction. 

Mr. Decuerr. That is true, because that kind of incident would not 
be an offense against the local law at all. This subdivision (a) is 
introduced by the introductory phrase, “In cases where the right to 
exercise jurisdiction is concurrent.” I think that in the cases you 
have just described the local country would have no jurisdiction. This 
subdivision (a) wouldn’t be applicable in those situations. 

Senator Ervin. That’s right. 

Senator Fianpers. May I ask another question at this point? I am 
not a lawyer. 

Mr. Decuert. I have heard you say that, but I know you are wiser 
than most lawyers on many legal matters. 

Senator FLanpers. There is a Treaty; there is an Administrative 
Agreement. I think I know what a treaty is. Iam not clear about the 
definition of the other two terms and their relation to a treaty. 

Mr. Decuerr. The expression “Administrative Agreement” is a 
term which occurs in this Security Treaty. I think it is not a term 
which is very widely used. 

There are all kinds of international agreements which are made, 
ranging from those relating to minor matters to those concerning 
major matters. I think the word “administrative” here was simply 
inserted to indicate that it was an agreement made to administer the 
provisions of the United States-Japanese Security Treaty. 

Senator FLanpers. So that is a really special definition in this case? 

Mr. Decuert. Yes; it is a definition that arises out of the Tre» y 
itself that was confirmed by the Senate. In this sense “Protocol” is 
a formal agreement between nations; that is all that Protocol meant in 
this case. This was a formal agreement between nations which 
amended the earlier Administrative Agreement. 
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Senator FLanvers. Now let’s see. It is subsidiary then to the Ad- 
ministrative Agreement which is subsidiary to the Treaty ? 

Mr. Decuerr. That’s right. 

Senator FLanpers. You get two degrees—— 

Mr. Decuerr. And we haven’t finished. There are two more degrees 
coming. There are five degrees altogether. 

Senator Fianpers. In this case ? 

Mr. Decuert. In thiscase. Iam coming to them. 

Senator Fianpers. All right. 

Mr. Decuerr. I was developing in this fashion because since there 
are five degrees, it is hard to understand what the degrees are unless 
you go through them one by one. 

Senator FLanpers. Yes. 

Mr. Decuerr. The third one, as you, sir, have indicated, is this 
Protocol or formal international agreement, the purpose of which was 
purely to introduce an amendment in the Administrative Agreement. 

Subdivision (c) of Artiele XVII introduced in this Protocol deals 
with the question of a possible waiver by one state of its right to try. 
As will be indicated later on, actually Japan has waived in 9714 per- 
cent of its admittedly primary jurisdiction cases in the last 12 months, 
ending November 30, 1956, the prior right which was given here. 
That is a much greater percentage of waiver than exists in any other 
foreign country. 

Though worldwide we have had waivers in over 60 percent of the 
cases; actually England is the one which has waived in, [ think, the 
smallest percentage of cases. 

Senator Fianpers, That is on account of traffic regulations. 

Mr. Decuert. We have the traffic violation divided from other viola- 
tions in statistics here. I am told the waivers total over 60 percent 
worldwide. 

Jurisdiction worldwide has been retained by the local country in 
between 30 percent and 40 percent of all the cases, and waived in 
between 60 percent and 70 percent of the cases, 

In Japan they have waived in over 9714 percent. And in the 
accumulated figures since October 29, 1953, they have waived in over 
97 percent. They have had a consistent record of high percentage of 
waivers of their primary jurisdiction. 

Lam going to read the 2 sentences in Article X VIT, subsection 3 (c), 
relating to this subject. 

If the State having the primary right decides not to exercise jurisdiction, it 
shall notify the authorities of the other State as soon as practicable. The 
authorities of the State having the primary right shall give sympathetic con- 
sideration to a request from the authorities of the other State for a waiver of its 
right in cases where that other State considers such waiver to be of particular 
importance. 

Perhaps I ought to refer back to this last sentence later on. Because 
of the furor that was caused in the Japanese press immediately after 
this incident took place, and following the reports that were made of 
the matter, even if the U. S. primary jurisdiction had been recognized, 
the Japanese might have taken the position that this case is one in 
which they consider a waiver to be of particular importance. Under 
these circumstances they therefore probably would have asked that 
there be a waiver, and called attention to this undertaking to give 
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sympathetic consideration—not necessarily to grant it, but to give 
sympathetic consideration. . 

Now we come to step four in this list of official documents. This 
step covers what are called “Agreed Official Minutes.” They supple- 
ment the Protocol, and perhaps they help describe the use of the term 
“Protocol,” because the Protocol as I indicated was itself a formal 
international agreement. 

Senator FLanpers. Now what is this? 

Mr. Decuerr. These are called “Agreed Official Minutes.” 

Senator Ervin. What is the date of those, sir? 

Mr. Decuert. They bear the same date as the Protocol, September 
29, 1953. 

momen Ervin. And the Protocol took effect October 29, 1953; did 
it not 

Mr. Decuerr. It took effect October 29, 1953, 1 month after its date. 

One of the Agreed Official Minutes contained in this memorandum 
I shall read here because it has relation to this particular subject. 
This reads: 


Re paragraph 3 (a) (ii): Where a member of the United States Armed Forces 
or the civilian component is charged with an offense, a certificate issued by or 
on behalf of his commanding officer stating that the alleged offense, if com- 
mitted by him, arose out of an act or omission done in the performance of offi- 
cial duty, shall, in any judicial proceedings, be sufficient evidence of the fact 
unless the contrary is proved * * * 

Senator Ervin. In other words, prima facie evidence in effect. 

Mr. Decuert. It is a little more than that, I think. 

Senator Ervin. It is binding unless the contrary is proved while a 
prima facie case can be rejected. 

Mr. Decuert. That’s right. The rest of Agreed Official Minute 
No. 3 reads: 

The above statement shall not be interpreted to prejudice in any way Article 
318 of the Japanese Code of Criminal Procedure. 

That is the end of this Agreed Official Minute No. 3. 

Article 318 of the Japanese Code of Criminal Procedure says that 
the judge shall be the final decider of facts. The Japanese interpret 
this as meaning that if a dispute arises as to the correction of the cer- 
tificate, by an attempt to prove the contrary by the Japanese, the final 
resolution of the fact as to whether the certificate is right or the proof 
to the contrary is right must be made under Article 318 of the Japa- 
nese Code of Criminal Procedure, by the local Japanese court, acting 
through its judge. 

Senator Ervin. It looks to me like that would give final say-so to 
the Japanese. 

Mr. Decuerr. The only step that would seem to prevent that is the 
thing which I read a few minutes ago from the Administrative A gree- 
ment, Article X XVI, subsection 3, which says: 

If the Joint Committee is unable to resolve any matter, it shall refer that 
matter to the respective Governments for further consideration through appro- 
priate channels. 

Conceivably such a negotiation between governments might go on 
so long that it would never reach the Japanese courts. But the Japa- 
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nese have contended that the meaning of this Agreed Minute is exactly 
what you, sir, the chairman, have just indicated. 

Senator Ervin. It would seem to me they have a reasonable basis 
for it, because that is subsequent to the original agreement, and it 
would be perhaps construed to be a modification. 

Mr. Decuerr. I ought to indicate somewhat the history of this at 
this point because it Ciseane relevant. The United States Govern- 
ment, worldwide, has attempted to maintain the proposition that the 
certificate of its Commanding Officer as to duty status is conclusive 
and cannot be contraverted by the host country. When we negotiated 
this with England at first that seemed to be accepted, but when it 
came before the Houses of Parliament there was debate which indi- 
cated that the dignity of the British Empire would not allow the 
certificate of a commanding officer of some other nation as to facts 
occurring on British territory to be conclusive. As a result of this 
the British statutes implementing the NATO status of forces agree- 
ment contain language like this, saying the certificate shall be sufti- 
cient evidence only until the contrary is proved, and indicating their 
intention that the matter should come up for final decision in their 
local courts. 

This was not embodied in agreed minutes between those two 
nations—that is, between Great Britain and the United States—but 
this was well known to the United States and not contraverted. 

Senator Fianpers. The reservation stands. 

Mr. Decuert. The British position with respect to this was well 
known and was carried forward in Canada. This also was the subject 
of discussion in a hearing in 1953 before a Senate committee at which 
Senator Hickenlooper and the then Legal Adviser of the State Depart- 
ment, Mr. Herman Phleger, were involved. 

There the circumstances assumed were reversed, Senator Hicken- 
looper was using the example of Canadians who might come into 
Iowa. The discussion brought out the fact that in that situation it 
would be the Iowa courts which would have the last word. 

Senator Ervin. Let me see. As to this provision that the certifi- 
cate of the Commanding Officer should be accepted unless the contrary 
was proved, did that come into existence in the Protocol ? 

Mr. Decuert. No, that came into existence in the Agreed Official 
Minutes which were signed the same date as the Protocol, September 
29, 1953. 

Senator Ervin. It would seem to me the effect of this is that 
although the United States had expressly agreed in the case of the 
Protocol, by the Protocol, that in the first two cases in which the prior 
right of jurisdiction was given to the United States, that this in effect 
leaves it to Japan, a Japanese judge to determine whether the case 
falls within the first two or whether it falls in the third. 

Mr. Decuerr. Of course, the only comment I should make to that 
is that the language of the Protocol stated results but not how to reach 
the conclusion as to whether those results applied. The State Depart- 
ment, as I said, takes the position that the reference back to the two 
states provides a remedy which might well prevent its ever reaching a 
Japanese court. 

enator Ervin. I wonder if you can shed any light on the subject 
of why the United States agreed, that, in the event of a disagreement 
it would be referred back to the two Governments. What was the 
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cause of thereafter entering into an agreement to in effect provide that 
the final determination would be made by a Japanese judge under the 
Japanese Criminal Code. 

r. Decuerr. The only answer to that is the history of these devel- 
opments in England and Canada and the hearings before the Senate, 
where it became obvious that there might be a case where the fact 
had to be decided. Our effort was to prevent our appearing as the 
dictator in these places where we are embarked around the world in a 
joint. enterprise, and to avoid the appearance of carrying the big 
stick and insisting on too much authority to override local people. 
That might undo the good that we hope to accomplish. I did not have 
any part in negotiating it. You have asked me to speculate as to what 
might have led somebody to do that. My reading of the debates in 
the British Parliament and the Canadian history and the debate in 
which Senator Hickenlooper participated where the assumption was 
reversed leads me to believe that this must have been what was in the 
minds of those who negotiated this. 

Of course, here in America, if we see an ambassador from a foreign 
country speeding down the road at 100 miles per hour, and then hear 
of his pleading diplomatic immunity, we dislike it. We grant that 
there is diplomatic immunity, but it causes to arouse unpopularity 
for the country involved. These international agreements were part of 
a general effort to prove to the world that we were in a joint enterprise 
to keep the world safe, and that we were not demanding the position 
of dominance. 

Senator Ervry. It looked to us we were being less joint than they, 
because we in effect entered into an agreement in which we say that 
on a very crucial matter the determination shall be made not by the 
ges amen. not through diplomatic negotiations, but be determined 
o a Japanese judge according to a section of the Japanese Code of 

riminal Procedure. 

Mr. Decuert. You ask me why that was done. I suppose it was felt 
that somehow then the issue would have to be decided, if in the long 
run i never could reach an agreement by joint negotiations. It looks 
as if they decided that since there must ultimately be somebody to 
decide, and therefore let the host country decide. 

The interpretation that you, sir, have put on that minute is not 
universally accepted. This matter has not arisen before and not 
everybody would agree that the interpretation that you have put on 
that Minute is necessarily so. The State Department insists it would 
never reach a Japanese court unless we decided that we would no 
longer negotiate under the other provision. 

There is one more step. This is the fifth and final step in these 
international agreements. These are so-called 

Senator Ervin. Before we get to that, the only one of these agree- 
ments that has been actually passed upon by the Senate is the original 
Security Treaty. 

Mr. Decuert. That’s right, sir. 

Senator FLanpers. But the Administrative Agreement came before 
the Foreign Relations Committee in some way. 

Mr. Decuert. The Administrative Agreement was actually signed 
before the Security Treaty was approved, and that Treaty called for 
an Administrative Agreement. You will remember that Senator Jen- 
ner and Senator Smith of Maine, by the resolution of which we spoke 
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a while ago, asked that the Administrative Agreement also be brought 
before the Senate for approval like a treaty. That was voted down, 
but the Treaty itself was before the Senate, and these documents were 
also before the Senate subcommittee in 1953 at the time there occurred 
the discussion with Senator Hickenlooper that I mentioned. 

Senator Fianvers. The terms of the Administrative Agreement 
then have been revealed to the Foreign Relations Committee. 

Mr. DecHert. Yes, sir. The whole document was before it. 

Senator Ervin. Before we go to that I want to refer to Section 318 
of the Japanese Code of Criminal Procedure. What is the exact 
phraseology there? 

Mr. Decuerr. Do you want the statement out of the Japanese Code? 

Senator Ervin. I want to hear the Agreed Official Minute. 

Mr. Decuerr. The last sentence, is that what you want, sir? 

Sentaor Ervin. Yes. 

Mr. Decuert. Perhaps it would be easier to show it to you. 

I might read for the record a free translation of part of Article 318 
of the Japanese Code, as folows: 

The probative value of evidence shall be left to the free discretion of judges. 


Senator Fianpers. I would like to go back just a step for a moment. 
You gave a figure of 9714 plus of Japanese waivers during what 

riod ¢ 
PM. Decuert. The 12-month period from December 1, 1955, to 
November 30, 1956 was the latest reporting year. I think these figures 
are reported to your subcommittee once each year by General Hickman, 
Judge Advocate General of the Army, and by the staff of the Depart- 
ment of Defense. The 97.5 percent related to that year, but I also 
gave a figure of over 97 percent for the entire period since October 
1953. 

Senator Fianpers. For the entire period. Is there any country with 
a higher record of waivers / 

Mr. Decuert. No, sir. 

Senator Fianpers. This is the highest record of any country with 
whom we have status of forces agreement ? 

Mr. Decuert. Yes, sir. 

The final step is something which is collectively called Agreed 
Views. These are precedents that have been agreed to by the Joint 
Committee that was provided for in the Administrative Agreement. 

Senator Fianvers. These are subsequent to the documents? 

Mr. Decuert. That is right. The Joint Committee that was pro- 
vided for under the Administrative Agreement has met, and has pub- 
lished certain agreed views. 

I think that at this point I do not need to refer specifically to the 
agreed views, but since you might hear that expression used, I thought 
I ought to mention it. 

Senator Fianpers. There is nothing in them that is particularly 
pertinent to this case ? 

Mr. Decuert. There are two “views” which might be pertinent, 
yess sir. I was going to come back to them later on. No. 39 is very 

rief. This was approved October 29, 1953, which you will remember 
was the effective date of the amendment itself. It says: 


The term official duty as referred to in paragraph 3 (a) (ii) of the Protocol 
and Official Minutes relating thereto is understood to be any duty or service 
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required or authorized to be done by statute, regulation, the order of a superior 
or military usage. 

Senator FLanpers. That seems to be pertinent. 

Mr. Decuert. Yes, but I think it does not add anything. 

Senator Ervin. Off the record. 

( Discussion off the record.) 

Mr. Decuert. Agreed View No. 43 dated the same date deals with 
the procedural question, when there is the kind of conflict which arose 
here and which has arisen in very few other cases. If I may summa- 
rize this, it says that this certificate of official duty will be forwarded 
by the Commanding Officer of the alleged offender to the Chief Pro- 
curator of the District where the offense arises. Ordinarily it will be 
done at the time of arrest and only in the uncommon case where the 
question of official duty status becomes an issue. 

Senator FLanpers. What is the local official called ? 

Mr. Decuerr. Chief Procurator. It is some kind of an administra- 
tive official in Japan. This goes on to say this certificate shall be 
sufficient evidence of official status of official duty unless the contrary 
is proved. Any proof to the contrary shall be presented to the Joint 
Committee for consideration—and now the procedural point. When 
it is considered by the Chief Procurator that such proof exists, im- 
mediate notification will be given to the commanding officer who 
issued the certificate. Thereafter, notification will be given to the 
commanding officer within 10 days as to whether or not the issue will 
be submitted to the Joint Committee in order that final disposition 
of the case may not be unduly delayed. Any submission of such mat- 
ters to the Joint Committee shall be made expeditiously in every case. 


With your consent I will give to the stenographer the four and a 
half typewritten pages which contain these extracts. 
(The document referred to is as follows :) 


ExtTracts FroM AGREEMENTS BETWEEN THE UNITED STATES AND JAPAN BEARING 
Upon JURISDICTION IN CASE OF AN “AcT DONE IN PERFORMANCE OF OFFICIAL 
Duty” py A MEMBER OF THE UNITED STatTeS ARMED FORCES 


1. SECURITY TREATY ENTERED INTO FORCE APRIL 28, 1952 


“ARTICLE III. The conditions which shall govern the disposition of armed 
forces of the United States of America in and about Japan shall be determined 
by administrative agreements between the two Governments.” 


2. ADMINISTRATIVE AGREEMENT DATED FEBRUARY 28, 1952, AND EFFECTIVE APRIL 28, 
1952, EXECUTED IN ACCORDANCE WITH THE TERMS OF THE SECURITY TREATY, 
ARTICLE III 


(Notre.—This article deals with the establishment of the joint committee which 
met in the Girard case to attempt to resolve the differences between the two 
countries. ) 

“ARTICLE XXVI. A Joint Committee shall be established as the means for 
consultation between the United States and Japan on all matters requiring 
mutual consultation regarding the implementation of this Agreement. In par- 
ticular, the Joint Committee shall serve as the means for consultation in deter- 
mining the facilities and areas in Japan which are required for the use of the 
United States in carrying out the purposes stated in Article I of the Security 
Treaty. 

“2. The Joint Committee shall be composed of a representative of the United 
States and of Japan, each of whom shall have one or more deputies and a staff. 
The Joint Committee shall be so organized that it may meet immediately at 
any time at the request of the representative of either the United States or 
Japan. 
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“3. If the Joint Committee is unable to resolve any matter, it shall refer that 
matter to the respective Governments for further consideration through appro- 
priate channels.” 


3. PROTOCOL TO AMEND ARTICLE XVII OF THE ADMINISTRATIVE AGREEMENT 


(Nore.—The Administrative Agreement had provided for exclusive jurisdic- 
tion in the United States Government as to offenses committed by United States 
servicemen in Japan, but it had been agreed with Japan that as soon as the 
Status of Forces Agreement came in force with the NATO countries, a similar 
arrangement would be made with Japan by amendment of Article XVII of the 
original Administrative Agreement. The extract below is from the Protocol 
signed September 29, 1953, and effective October 29, 1953, which was executed 
between the two countries in accordance with the above-mentioned Agreement. 
This Protocol was negotiated through the Department of State in Japan with 
the Japanese authorities. The Administrative Agreement which this Protocol 
amends had been amended in Japan by State Department representatives, with 
Dean Rusk being specially designated as head. ) 

“ARTICLE XVII. 3. In cases where the right to exercise jurisdiction is con- 
current the following rules shall apply : 

“(a) The military authorities of the United States shall have the primary 
right to exercise jurisdiction over members of the United States armed forces 
or the civilian component in relation to 

“(1) offenses solely against the property or security of the United States, 
or offenses solely against the person or property of another member of the 
United States armed forces or the civilian component or of a dependent ; 

(2) offenses arising out of any act or omission done in the performance 
of official duty. 

“(b) In the case of any other offense the authorities of Japan shall have the 
primary right to exercise jurisdiction. 

“(c) If the State having the primary right decides not to exercise jurisdiction, 
it shall notify the authorities of the other State as soon as practicable. The 
authorities of the State having the primary right shall give sympathetic con- 
sideration to a request from the authorities of the other State for a waiver of 
its right in cases where that other State considers such waiver to be of particular 
importance.” 

4. AGREED OFFICIAL MINUTES 


(Nore..—The language of the amendment of Protocol referred to above was 
supplemented by certain “Agreed Official Minutes’ which were adopted by the 
official representatives of the two governments at the time of the negotiation 
of the amending Protocol—September 29, 1953. ) 

“Re paragraph 3 (a) (ii): 

“Where a member of the United States armed forces or the civilian component 
is charged with an offense, a certificate issued by or on behalf of his command- 
ing officer stating that the alleged offense, if committed by him, arose out of an 
act or omission done in the performance of official duty, shall, in any judicial 
proceedings, be sufficient evidence of the fact unless the contrary is proved. 

“The above statement shall not be interpreted to prejudice in any way Article 
318 of the Japanese Code of Criminal Procedure.” 


5. AGREED VIEWS 


(Notre.—In addition to the Protocol and to the agreed official minutes of 
September 29, 1953, referred to above, certain matters relating to the arrange- 
ments with Japan as to our forces in Japan have been dealt with by certain 
“Agreed Views” approved by the Joint Committee under Article XXVI of the 
Administrative Agreement. Quoted below are the Agreed Views which are num- 
bered 39 and 48, both of which relate to the matter of “Official Duty” and to the 
certificate of the Commanding Officer of the alleged offender. Both of these 
were approved October 29, 1953.) 

“No. 39: The term ‘official duty’ as referred to in paragraph 3 (a) (ii) of the 
Protocol and Official Minutes relating thereto is understood to be any duty or 
service required or authorized to be done by statute, regulation, the order of a 
superior or military usage.” 

“No. 43: The certificate referred to in the Official Minutes relating to para- 
graph 3 (a) (ii) of the Protocol will be forwarded, upon request, by the com- 
manding officer of the alleged offender to the Chief Procurator of the district in 
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which an offense arises. Ordinarily such request will be made immediately upon 
notification of arrest, and only in the uncommon case in which the question of 
official duty status becomes an issue. The foregoing will not preclude the for- 
warding of such certificate in any event. This certificate will be sufficient evi- 
dence of the fact of official duty status unless the contrary is proved. Any proof 
to the contrary shall be presented to the Joint Committee for consideration. 

“Where it is considered by the Chief Procurator that such proof exists, imme- 
diate notification will be given to the Commanding Officer who issued the certifi- 
cate. Thereafter, notification will be given to the Commanding Officer within 
ten days as to whether or not the issue will be submitted to the Joint Committee, 
in order that final disposition of the case may not be unduly delayed. Any sub- 
mission of such matters to the Joint Committee will be made expeditiously in 
every case.” 

Mr. Decuert. I might say now that the incident occurred January 
30, 1957. The Commanding Officer’s certificate was filed on February 
8, 1957, with the Chief Procurator. 

Senator Ervin. No. 43 provides in effect that where conflicting 
views arise as to where the primary jurisdiction resides that the mat- 
ter is to be determined by the Joint Committee. 

Mr. Decuerr. It doesn’t say it will be determined. It says the proof 
will be submitted to the Joint Committee, and it also provides this 
mechanism to insure that there will be prompt notice by the United 
States if it claims duty status, and that there will be prompt 
denial if Japan intends to deny. Then the disputed facts will be 
presented as promptly as possible to the Joint Committee. 

Senator Ervin. Don’t you believe that a proper construction of that 
would imply that determination was to be made by the Joint Com- 
mittee ? 

Mr. Decuerr. In the first instance they must determine; that is 
right. 

Senator FLianpers. Will you repeat the chronology? The acei- 
dent on January 30- 

Mr. Decuerr. January 30, 1957. February 8 was the date that the 
duty certificate was filed with the Procurator. 

Senator Ervin. Before you get to that, 1 wonder if you could tell me 
exactly how this Joint Committee functions. How many members 
does it have and how are they selected ¢ 

Mr. Decuerr. There are twe members only of the Joint Committee. 
One is selected by our Commanding General of the Far East Command 
as his representative and the other is the representative of the Japanese 
Government itself. They, of course, have staff who sit with them but 
the Joint Committee membership consists of only two men. 

Senator Ervin. Off the record. 

( Discussion off the record. ) 

Mr. Decuertr. Simply to put the chronology of facts against the 
background of this last provision I point out that, as Senator Flanders 
indicated, the accident occurred January 30, 1957, and promptly there- 
after on February 8 the certificate of the Commanding Officer was 
filed. Promptly thereafter the Japanese filed the contrary certificate. 

Senator FLanpers. You don’t have the date of that ? 

Mr. Decuerr. 9th of February. The Japanese on February 9 re- 
ferred to this February 7 letter and said: 





This is to inform you that this office considers that proof contrary thereto 
exists, based upon our examinations. 


Senator Ervin. That was dated when ? 
Mr. Decuert. February 9, 1957. 
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ete Fuanpers. So the whole action was prompt, as was called 
for 

Mr. Decuert. Yes; on that date they sent a letter to the Command- 
ing Officer from which I have just read, and they also sent a formal 
notification to the Provost Marshal of the Regional Camp called Whit- 
tington, where Girard was on duty. 

hereafter, the Japanese took the step of formally referring the 
matter to the Joint Committee at a later date in February and on March 
7 the Americans took the step of joining in the reference to the Joint 
Committee. 

The Joint Committee first began to consider it on March 12. The 
= conclusion of the Joint Committee was reached on May 14 or 15, 
1957. 

I had intended at this point to speak of the facts of the incident 
unless the committee would prefer that I would pursue this chronology 
before I speak of the facts of the incident. 

Senator FLanpers. I have no desire to go further with the chronol- 
ogy at this time. 

enator Ervin. I think it would be well to detail the facts concerned 
in the accident. 

Senator Fianpers. Yes. 

Mr. Decuert. In the first place I ought to say that the ground on 
which this unfortunate event took place was what is called a maneuver 
area. Under the Japanese Treaty and Administrative Agreement it 
was agreed that Japan would set aside certain areas for the maneuver 
use of our forces and that arrangements should be made that we then 
when they were not in use by our forces they might be used for farm- 
ing or other purposes by the Japanese inhabitants and that proper 
steps should be taken to give advance notice to the local Japanese 
inhabitants of use by our people where it might injure them. The 
Japanese agreed to see that this was carried out. 

In this instance we have an area which was used 40 percent of the 
time, according to the information we have, by the Japanese Defense 
Force itself—by the Japanese military authorities. It was used an 
unknown percent of the time by our military forces. During the rest 
of the time, which was substantial, it was used by the Japanese 
inhabitants. 

A procedure had been adopted to warn the Japanese inhabitants 
when we were going to use it by giving a week’s advance notice to the 
local police authorities of Japan, so they could spread the word around 
and put red flags around the boundary. 

The history of the activity here, however, it seems everybody agrees, 
has been such that those steps were completely ineffective to keep 
Japanese inhabitants off when the American Army was using it. 
These were maneuver exercises generally where the troops were mov- 
ing around. When they fired shells they dropped their shell cases 
where they fired. The troops couldn’t or them up and salvage them, 
because they were simulating action and moving on. On target 
ranges the men are under orders to gather up their own spent shell 
cases for salvage purposes, but that seems not to be practicable when 
they are maneuvering over a large area. These maneuver exercises 
on January 30, 1957, were sham battles conducted with ball ammuni- 
tion. Some mw were attacking, others defending hills. There 
wasn’t time to pick up empty shell cases. 
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There was a large group of Japanese on that date who in spite of 
the prior notice and the red flags, came on to this territory. The 
group was so great in number that the Commanding Officer of the 
unit at the conclusion of the morning skirmishes decided that there 
was so much danger to the Japanese that he would withdraw all ball 
ammunition from the troops. He then did withdraw all live ammuni- 
tion, so for the skirmishes in the afternoon they would have only blank 
cartridges. 

These Japanese come there on the days of maneuvers to gather up 
the spent shell cases. Apparently the American Army authorities 
have not objected to their searching out these scattered shell cases, 
except that they have tried to keep them out of the line of fire. 

After the lunch break on this day, there was one skirmish attack 
with blank ammunition, and between that and the next skirmish, the 
two sides in which Girard was involved were going to change places. 
While they were in process of changing sides, the defenders leaving 
the hill to become the attacking force and the attacking force going 
back to the hill to defend it, Girard’s Lieutenant commanding his 
particular unit ordered Girard and a fellow American soldier named 
Nickel to detach themselves from the group and to go up to a nearby 
hill to stand guard to protect a machinegun and several field jackets. 
They had no live ammunition, and they were detached from the rest 
of the group. In that vicinity there was a group of these Japanese 
salvagers of cartridge. The number relatively near seems to be around 
30 or so. 

Just exactly what happened before the shots were fired is something 
which I think must be outlined to you off the record, in order to be 
certain that the case of Girard may not be prejudiced by any publi- 
cation, 

(Off the record.) 

Mr. Decuerr (continuing). I have explained how the matter came 
before the Joint Committee for consideration. It first met as to 
Girard’s case on March 12, 1957. Thereafter the Joint Committee had 
a long series of meetings beginning the 12th of March, running on 
past the middle of April, discussions back and forth as to interpreta- 
tion of these documents and as to the facts. Fundamentally the Jap- 
anese claim was that although they admitted that he was on duty 
nevertheless a person who is on duty status may so far depart from 
the relation to his duty that he can’t be considered on duty any longer. 
They said that Girard had gone outside his duty and in some cases 
they used harder words than that although in no case did they indicate 
that they thought he intended to hit the woman. 

They have used words like “willful” and “wanton” and that kind of 
thing. They said that his acts were completely foreign to the duty that 
was assigned to him, of protecting the equipment, and they said that 
he enticed them on and then fired on them, and that such behavior was 
not duty at all, but that it was something else, even though officially 
he was on duty. 

This conflict of views could not be resolved and the matter was 
referred back to this country by the Far East Command. 

Senator Ervin. Under the Japanese interpretation, it would seem 
to me, it is a rather strict interpretation. In other words, the question 
of whether an offense arose out of any act or omission performed in 
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the performance of official duty if the Japanese position is correct on 
that, it would seem to me it would be virtually impossible for the 
United States to have primary jurisdiction under this second category 
of concurrent jurisdiction because the offense would have to be author- 
i and it is extremely unlikely that a superior officer of an American 
serviceman would specifically either expressly or impliedly authorize 
him to commit a crime. 

Mr. Decuert. I think that is not necessarily so, sir. Suppose this 
woman had come rushing up at the machinegun. He wasn’t specifi- 
cally authorized to shoot her (having no ball ammunition), but he 
was directed to protect the machinegun. Though under such pre- 
sumed facts he might have been using more force than was appro- 
priate under the circumstances, I think he would still clearly be in 
the performance of his duty in that hypothetical case. The legal 

uestion the Japs raised in the Girard case had some resemblance to 
that in a previous case which related to an MP in Tokyo. We had an 
MP on duty in the streets of Tokyo who apparently entered a house 
in the territory in which he was on duty. I suppose his duty might 
under some circumstances have taken him into the house. While in 
the house he was alleged to have raped a girl. A performance of 
official duty certificate was filed, but in that case we withdrew that 
certificate, presumably because what he was doing was so far re- 
moved from the duty obligation that even though he was at the mo- 
ment in a duty status he was off on some enterprise of his own. It 
seems to me that the question is, as a legal question, which could be 
submitted to a court or other forum or in the meantime to the two 
countries, was whether what he was doing was so far removed from 
the duty status on which he was, that it can’t be said he was in per- 
formance of duty. 

After our people had continued for 5 weeks to press the view that 
in this case he was in the performance of duty, the request for instruc- 
tions came back. The instructions were given that they should con- 
tinue to press for the performance of duty concept and for our pri- 
mary jurisdiction, but since this matter must be resolved and since 
the trial had already been long delayed, they were instructed that if 
further efforts resulted only in a deadlock, they were authorized to 
file the kind of waiver which the Japanese had filed in these 9714 
percent of the cases in which they had admitted primary negotiations. 
They continued to negotiate in this Joint Committee—the representa- 
tives of the Far East Command as our American representative, and 
the State Department through the Embassy in Tokyo had someone 
there as an observer. This was carried on in negotiations for another 
3 weeks, but it finally became impossible to resolve the matter, and 
in the meantime the furor in the Japanese papers was still continuing 
= the man was untried. The issue then arose as to what should be 

one. 

It was therefore decided that without withdrawing our certificate 
a waiver would be made in favor of trial by the Japanese, it having 
been already stated that Japan would indict him for the least possible 
offense, which is “death as a result of wounding,” as stated in the 
official statement. 

Senator Ervin. It would sort of compare with our offense of invol- 
untary manslaughter. 

Senator Fianpers. “Causing a death by wounding.” 
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Mr. Decuerr. That’s right. The penalty for that ranges between 
2 and 15 years. 

That course would result in a prompt trial. The history of trials 
by the Japanese, indeed by all the foreign nations, is that the penalties 
es by the host countries are no more severe and often substantially 

ess severe than those which our courts-martial would have given. 

And it was deemed that in the spirit of the Treaty and in the need 
of bringing about a prompt decision of the case and in the light of this 
controverted evidence, that this was the best thing to do. 

Senator FLanpers. Was Girard an enlisted man or a draftee—did 
he enlist or was he at this time in draft status? 

Mr. Decuert. I do not know the answer to that. 

He is a specialist third class and comes from Ottawa, Ill. 

We will get the answer to that. I don’t know the answer to that. 

Senator FLanpers. From our own standpoint there is a little differ- 
ence between the man who has voluntarily enlisted and the man who 
has-been involuntarily drafted. 

Mr. Decuert. That is right. 

The Department of Defense later advised that Girard had reenlisted for a 3-year 
term on October 28, 1954, and that his enlistment would expire on October 27, 
1957. 

Senator Ervin. How old was Girard ? 

Mr. Decuerrt. Girard is about 21. 

Senator Ervin. Well, now the Commanding Officer came to the con- 
clusion that this offense or alleged offense arose out of an act or 
omission done by him in the performance of his official duty. 

Mr. Decuert. The Commanding Officer’s certificate has never been 
withdrawn. 

Senator Ervin. And his representative on the Joint Committee took 
the same view. 

Mr. Decuert. And that has never been withdrawn. 

Senator Ervin. And that was referred to the Defense Department. 

Mr. Decuerr. And the final decision to allow Japan to try really 
relates back to the Defense Department. 

Senator Ervin. The Defense Department came to the same con- 
clusion, however, didn’t it, as the Commanding Officer and the Ameri- 
can representative on the Joint Committee ? 

Mr. Decuert. They were acting, I think, on instructions from the 
Defense Department, so it could not be said that they would inde- 
pendently have taken this action. They were continuing to press for 
the position that he was in performance of his duty and that we 
should conduct the trial, but there had been a deadlock which con- 
tinued from the 12th of March until about the 12th of May, 2 whole 
months and in the meantime Girard was in restraint and the Japanese 
situation was becoming more and more inflamed, and, as I said, the 
i apanese had indicated that they would try him for the least possible 
defense. 

Senator Ervin. Do you know whether the Department of Defense 
reached any separate conclusion on this matter? In other words was 
the Defense Department’s position when it reviewed this in harmony 
with that of the Commanding Officer and the American representative 
on the Joint Committee ? 

Mr. Decuert. I can’t say, because the Commanding Officer simply 
sent word back in the middle of April that they had had a month’s 
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negotiations and were still in a deadlock. They asked what they 
should do. The instructions conveyed to him were that they should 
continue to try to establish the position of performance of duty, but 
that if this deadlock continued, rather than have this go on indefinitely 
with no trial and with a serious situation existing, in view of the 
Japanese assurances mentioned, he should make the type of waiver 
which is similar to what the Japanese have done in 9714 percent of 
the cases. 

Senator Ervin. To put this question perhaps another way. I notice 
in the press release that was issued jointly by the Department of De- 
fense and the Department of State, so this decision reached was a joint 
decision of the State Department. 

Mr. Decuertr. The initial decision I have indicated was not a joint 
decision, it was a decision of the Defense Department. However, as 
indicated, the State Department was fully informed from the begin 
ning as to what was going on and they had official representatives of 
the American Embassy attending all those Joint Committee dead- 
locked meetings as an observer. 

Senator Ervin. I was rather astounded by the statement in the joint 
statement which follows. 

Mr. Decuert. The fact that it was a joint statement, you mean ? 

Senator Ervrn. No, I am not astounded by that. It is this state- 
ment in one of these statements on page 3: 

Department of Defense instructions were accordingly issued through the 
Department of the Army to the Far East Command to the effect that the United 
States representative on the Joint Committee should continue to press the claim 
for jurisdiction but that in case of continued deadlock he was authorized to 
waive jurisdiction to Japan. 

In other words, that means to me, you insist on maintaining our 
position unless the other side refuses to accede to it, then agree to their 
position. 

Mr. Decuerr. In effect what happened was this: They had had a 
deadlock for a month and they asked what they should do thereafter. 
They were told to keep on trying, because we would like to have this 
established if we can, but if this is going to result in an overlong delay, 
with Girard still untried and this matter still inflaming the public, 
then we authorize you to do this. 

Discussion off the record. ) 

Senator FLanpers. There was an alternative to the action taken and 
that was to refer the matter to the two Governments. 

Mr. Decuerr. That’s right. Under the provision of the treaty it 
could have been referred to the two governments. That was not 
done—and the reasoning behind its not being done was that in effect 
it was the two Governments that had been negotiating during this 
long period, and such a reference would result in a still further post- 
ponement of the trial and still further inflammation of the situation in 
Japan. 

Senator FLanpers. That would seem to have been a decision within 
the jurisdiction of the State Department rather than within the juris- 
diction of the Army. 

Mr. Decuerr. The jurisdiction of the Defense Department. 

Senator Fianpers. Of the Defense Department ? 

Mr. Decuert. That is true. I can only say in connection with that, 
that all cables were sent with the full knowledge of the State Depart- 
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ment and they fully participated as an observer in the hearings. 
Looking back that decision should have been a joint State-Defense 
decision signed by both, perhaps. It was signed by Defense but 
State knew of it. 

Senator Ervin. It seems to me that the instructions which the 
Defense Department sent back to the American commander in Japan 
was in effect in plain intent and meaning was you capitulate to the 
Japanese viewpoint on this. 

Mr. Decuerr. If you can’t get this resolved in a reasonable time, 
then you capitulate, which is another way of saying, you give the 
same kind of waiver in this case which they have given in 9714 of the 
cases, this being one of the cases referred to in the Administrative 
Agreement as the kind that had particular significance locally. 

Senator Ervin. When the Defense Department issued that state- 
ment, they knew ever since the 9th day of February that the Japanese 
had taken an adamant position on this issue ¢ 

Mr. Decnerr. That’s right. 

Senator Ervin. When they issued these instructions, they in effect 
instructed the American representative on the Joint Committee to go 
und grant a waiver to the Japanese. 

Mr. Decuerr. That’s right. 

Senator FLanpers, After these instructions were sent and received, 
how much longer did the negotiations proceed before we capitulated ? 

Mr. Decuert. Three weeks. There were constant meetings for 3 
weeks, at which this position was held firmly. The Army representa- 
tive there, with the State Department man observing, then worked out 
this procedure, which was finally adopted. 

Senator Ervin. I would like to have you point out for me again 
what provision of the Security Treaty authorized the making of 
these subsequent agreements and the exact phraseology. 

Mr. Decnert. The Security Treaty itself in article III says in its 
three lines: 

The conditions which shall govern the disposition of. armed forces of the 
United States of America in and about Japan shall be determined by agreements 
between the two countries. 

Senator Ervin. That is all in the Security Treaty ? 

Mr. Decuert. That’s right. Then the Administrative Agreement 
came along, which was I say actually before the Senate at the time 
although it wasn’t formally approved. It became effective the same 
clay as the Security Treaty. Article XX VI of the Administrative 
Agreement sets up this Joint Committee. 

Senator Ervrn. But the Administrative Agreement was not sub- 
mitted to the Senate under the Security Treaty ? 

Mr. Decuert. The Administrative Agreement became effective on 
the same day as the Security Treaty. It had been negotiated before 
the Security Treaty was submitted to the Senate. It was the document 
which Senator Smith of Maine and Senator Jenner wanted to have 
presented to the Senate for Senate approval but the Senate voted that 
it should not be presented. Therefore, it is correct that the Senate 
didn’t formally approve it, but the Senate decided not to have it pre- 
sented for approval at the same time that the treaty itself was 
approved. 
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Senator Ervin. I would seriously question that article III, the 
article of the Security Treaty which merely provides this substance 
that there should be the disposition of the forces, American forces in 
and about Japan should be determined by an Administrative Agree- 
ment. 

I seriously question whether that authorized these gentlemen's agree- 
ments about jurisdiction over crimes, because that would refer to the 
placing of where soldiers would be stationed. 

Mr. Decuert. I think it is a fact that most of our international 
agreements relating to this question of criminal jurisdiction with re- 
spect to our troops in foreign countries are in the form of international 
agreements rather than treaties. Only the NATO Treaty and this 
Japanese Treaty have come before the Senate as treaties. All the rest 
of them are administrative agreements. Therefore, it may be correct 
that the language which reads “The conditions which shall govern the 
disposition of the Armed Forces” was not language which would be 
apt to describe this matter of jurisdiction to try criminal offenses, but 
even if not apt, it is a pattern which has been fully before the Senate 
many times. This is something that has been customarily dealt with 
in international agreements. 

Senator Ervin. That is one great controversial matter in the United 
States as to the wisdom of that course and the legality of the right 
today, of which I expressed no opinion because I have not made any 
specific study of that because I have had 14 hours of work to do per 
day on other work since I came to the Senate. 

Are you able to shed any light on the role of the State Department 
in the matter of reaching this decision ? 

Mr. Decuert. Mr. Raymond of the State Department is here, but I 
think I have fairly stated the fact that they had no part in the decision 
itself as to what to instruct the Far East Command, but on the other 
hand they were thoroughly informed about all the circumstances from 
the beginning. 

They actually had an observer at all the meetings of the Joint Com- 
mittee and they indicated no dissent from what was being done. 

Senator Fianpers. Mr. Chairman, we will be catechized on the 
floor probably at. the door as to who done it, that as to the individuals 
in the Department of Defense who made the decision. Don’t you 
think we will be? 

Senator Ervin. We will be asked that. 

Mr. Decuert. I would hate to have to answer that. It seems to me 
to be unfair. These decisions were reached by the men who have dealt 
with tens of thousands of these cases over the years. They are highly 
experienced men, well informed, who had the best interests of all 
concerned involved, and who were at all times concerned with the 
protection of Girard. 

Senator Ervin. Off the record. 

( Discussion off the record. ) 

Senator Ervin. I seriously question the validity of the Administra- 
tive Agreement, the validity of the Protocol, the validity of the agreed 
official minutes and the validity of the agreed views on the grounds 
that I do not think that article III—I wouldn’t go so strong as to say 
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I do not think—but I seriously doubt the sufficiency of article III of 
the treaty to authorize the making of these subsequent agreements and 
furthermore I seriously question the sufficiency of these subsequent 
agreements to protect the rights of our servicemen in these countries 
or even the power of our government to have an effective voice in the 
administration of these agreements because it appears here that a 
person can argue with a ratio of reason that this submits the final con- 
sideration of the entire matter of concurrent jurisdiction to a local 
Japanese Court under the Japanese code of Criminal Procedure 
because it says expressly that the certificate of agreement of the Com- 
manding Officer shall not be interpreted to prejudice in any way 
Article 318 of the Japanese Code of Criminal Procedure. 

Senator FLanpers. There is always the alternative of the foreign 
office in Japan and the State Department in the United States, that is 
the only escape from that. 

Senator Ervin. Yes. We appreciate very much your very complete 
and very frank supposition of this matter and I think maybe unless 
you have some further comments or Senator Flanders has some further 
questions we might ask Mr. Raymond to make any statement he might 
wish to make. 

Mr. Decuerr. May I ask permission to file a brief memorandum 
about the two decided cases in the District of Columbia, one of which 
is in the district court and the other of which went to the court of 
appeals, which have dealt with the validity of the Japanese Treaty as 
a whole? 

Senator Ervin. Yes. 

(The following information was later furnished by the Defense 
Department :) 

I 


The following Order and Findings of Fact and Conclusions of Law in the case 
of May, et al. v. Wilson, et al., were found and filed in United States District Court 
for the District of Columbia in February 1956. The facts of this case are stated 
in the Findings of Fact and Conclusions of Law. Petitioners in this case sub- 
sequently filed an appeal from the order of the district court in the United States 
Court of Appeals for the District of Columbia. This appeal was voluntarily 
dismissed in September 1956. 


In THE UNiTED STATES District CourT FOR THE District or COLUMBIA 


No. 128-56 


ALAN C. MAY, Private, U. S. A., WALTER R. McKENzIr, Corporat, U. S. A., 
KENNETH J. REYNOLDS, PRIVATE, U. 8S. A., JESSE NORDYKE, Private, U. S. A., 
PLAINTIFFS, Vv. HON, CHARLES E. WILSON, SECRETARY OF DEFENSE OF THE UNITED 
STATES, AND Hon. WILBER M. BRUCKER, SECRETARY OF THE ARMY OF THE UNITED 
STATES, DEFENDANTS 

ORDER 


This cause having come on for hearing on the motion of plaintiffs for a pre- 
liminary injunction or a temporary stay order, and the Court having made 
Findings of Fact and Conclusions of Law with respect to said cause: 

Now, THEREFORE, it is by the Court this 2d day of February 1956, 

ORDERED : 

That plaintiffs’ motion for a preliminary injunction or a temporary stay order, 
be and it hereby is, denied. 

——, Judge. 
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IN THE UNITED States District CouRT FOR THE DISTRICT OF COLUMBIA 


No. 128-56 


ALAN C. MAy, Private, U. 8S. A., WALTER R. McKENziIg£, Corporat, U. S. A., 
KENNETH J. REYNOLDS, Private, U. S. A., JESSE NoRDYKE, PRIVATE, U. S. A., 
PLAINTIFFS, Vv. HON. CHARLES E. WILSON, SECRETARY OF DEFENSE OF THE UNITED 
STATES, AND HON. WrLBER M. BRUCKER, SECRETARY OF THE ARMY OF THE UNITED 
STATES, DEFENDANTS 


FINDINGS OF FAcT AND CONCLUSIONS OF LAW 


This cause having come on for hearing on the motion of plaintiffs for a pre- 
liminary injunction or a temporary stay order, and the Court having considered 
the pleadings, affidavits, exhibits, memoranda, and the arguments of counsel; 
and, in accordance with its oral opinion rendered on February 2, 1956, denying 
plaintiffs’ motion for a preliminary injunction, the Court now makes the follow- 
ing Findings of Fact and enters the following Conclusions of Law: 


FINDINGS OF FACT 


1. The plaintiffs are American soldiers stationed in Japan. 

2. The defendant Charles E. Wilson is Secretary of Defense of the United 
States; the defendant Wilber M. Brucker is Secretary of the Army of the United 
States. 

3. On September 8, 1951, the Security Treaty was signed by the Governments 
of the United States of America and Japan. Ratification was advised by the 
United States Senate on March 20, 1952; the President of the United States 
ratified the Treaty on April 15, 1952; and it entered into force on April 28, 1952. 
Article III of the Security Treaty provides that: “The conditions which shall 
govern the disposition of armed forces of the United States of America in and 
about Japan shall be determined by administrative agreements between the two 
Governments.” 

4. On February 28, 1952 pursuant to Article III of the Security Treaty, the 
Administrative Agreement between the United States of America and Japan 
was signed and entered into force on April 28, 1952. Article XVII of the Admin- 
istrative Agreement provided that: “Upon the coming into force with respect to 
the United States of the ‘Agreement between the Parties to the North Atlantic 
Treaty regarding the Status of their Forces,’ signed at London on June 19, 1951, 
the United States will immediately conclude with Japan at the option of Japan, 
an agreement on criminal jurisdiction similar to the corresponding provisions 
of that agreement.” 

5. On September 29, 1953 the Protocol to Amend Article XVII of the Admin- 
istrative Agreement which contains the presently existing jurisdictional arrange- 
ments relating to United States Armed Forces in Japan was signed by the Gov- 
ernments of Japan and the United States, and it entered into force on October 
29, 1953. 

6. The negotiation and execution of the Administrative Agreement of February 
28, 1952 and the Protocol to Amend Article XVII of the Administrative Agree- 
ment of September 29, 1953 were validly authorized. 

7. The Protocol to Amend Article XVII of the Administrative Agreement of 
September 29, 1953 gives the United States military authorities exclusive juris- 
diction over acts which are offenses against United States law but not against 
Japanese law. Similarly, Japan has exclusive jurisdiction over acts done by 
members of United States forces which are offenses against its law but not 
against the law of the United States. In all other instances concurrent juris- 
diction is provided for, with the United States having the primary right to 
exercise jurisdiction over offenses wholly against its security, property, or 
personnel, and over all offenses arising out of performance of official duty. 
With respect to all other offenses, Japan has primary jurisdiction, and the United 
States has the right to request waiver of such jurisdiction. 

§. Whenever a member of the United States Armed Forces is prosecuted under 
the jurisdiction of Japan, the Protocol to Amend Article XVII of the Adminis- 
trative Agreement .of. September 29, 1953 guarantees certain basic rights to 
American servicemen, which include the following: the right to a prompt and 
speedy trial; to be informed in advance of trial of the specific charge or charges 
against him; to be confronted with the witnesses against him; to have compul- 
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sory process for obtaining witnesses in his favor; to counsel of his own choice; 
to have the services of a competent interpreter; to have a representative of the 
Government of the United States present at the trial; as well as other rights 
secured to him by the Japanese Constitution and by administrative arrange- 
ments made pursuant to the Protocol by the respective Governments. 

9. On October 5, 1955 the United States military authorities in Japan were 
notified by the Japanese Ministry of Justice that Japan intended to exercise 
her primary right to jurisdiction over the four plaintiffs. Under the adminis- 
trative procedures which have been adopted to implement Article XVII of the 
Administrative Agreement of September 29, 1953, such ratification constituted a 
denial of the implied request for waiver of jurisdiction which exists in every 
case involving an offense over which Japan has primary jurisdiction. Following 
a thorough and complete review of the circumstances of this case, the United 
States military authorities determined that there were no special factors in 
this case to indicate the plaintiffs would be denied a fair trial by the Japanese 
courts, and no further request for waiver was submitted. 

10. On October 5, 1955 plaintiffs were indicted by the Japanese authorities for 
off-duty offenses against the criminal law of Japan, namely: obstructing justice, 
assault, and assault and battery. 

11. On November 26, 1955, plaintiffs’ trial commenced before a Japanese court, 
the District Court of Naobashi. 

12. Plaintiffs’ trial before the District Court of Naobashi is being conducted 
in full accordance with the procedures set forth in the terms of the Protocol to 
Amend Article XVII of the Administrative Agreement of September 29, 1953 
and all of the rights granted by the Protocol, Japanese Constitution, and admin- 
istrative arrangements made pursuant to the Protocol have been accorded plain- 
tiffs in this case. Each of the plaintiffs is represented by privately retained 
civilian Japanese counsel, as well as civilian counsel of his own choice (an Amer- 
ican lawyer resident in Japan) furnished at Government expense. A court- 
appointed interpreter is available for use of the accused at the trial. Two 
experienced Army observers, accompanied by their own interpreter, were desig- 
nated to attend the trial and report any irregularities in the procedure depriving 
the accused of a fair trial. 

13. On December 17, 1955 pursuant to plaintiffs’ motion, the District Court of 
Naobashi granted a continuance of the trial until February 10, 1956 to permit 
plaintiffs to test the validity under United States law of the Protocol to Amend 
Article XVII of the Administrative Agreement of September 29, 1953, by insti- 
tution of suit in an American court. 

14. Pending completion of the criminal proceedings against plaintiffs, custody 
of plaintiffs has been retained by the United States military authorities. The 
customary procedure has been that the United States military authorities will 
continue to retain custody until all criminal appeal procedures before the Jap- 
anese courts are exhausted. 

15. On January 12, 1956 plaintiffs filed this suit against defendants seeking 
an injunction and a declaratory judgment that the Protocol to Amend Article 
XVII of the Administrative Agreement of September 29, 1953 is invalid and void 
in that it denies plaintiffs their constitutional right to a due process trial, that it 
does not conform with the terms of the Security Treaty upon which it is based, 
and that it was not properly authorized and executed. Plaintiffs’ motion for a 
preliminary injunction or a temporary stay order was filed January 13, 1956. 


CONCLUSIONS OF LAW 


1. The Protocol to Amend Article XVII of the Administrative Agreement of 
September 29, 1953 is valid in all respects. 

2. Under generally accepted rules of international law, in the absence of such 
Agreement plaintiffs would be subject to the criminal jurisdiction of the Jap- 
anese court. 

8. There has been no violation of plaintiffs’ constitutional rights. 

4. Plaintiffs do not show irreparable injury to justify the issuance of the 
preliminary injunction. 

5. The probabilities of plaintiffs’ ultimate success in this action are remote. 

6. Plaintiffs’ motion for a preliminary injunction or a temporary stay order 
is denied. 





. Judge 
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CERTIFICATE OF SERVICE 


I certify that on this ninth day of February 1956, I served a copy of the fore- 
going Findings of Fact and Conclusions of Law and the Order denying plaintiffs’ 
motion for preliminary injunction or a temporary stay order by leaving a copy 
thereof at the office of William P. MacCracken, Jr., Esq., attorney for plaintiffs, 
Room 1152, National Press Building, Washington 4, D.C. 


Epwarp H. Hickey, 
Attorney, Department of Justice. 


II 


Following is the opinion of the United States Court of Appeals for the District 
of Columbia Circuit in the case of Cozart, et al. vy. Wilson, et al., decided July 12, 
1956. The facts and circumstances are contained in the Opinion. Following 
this decision of the Court of Appeals, the Supreme Court of the United States on 
November 5, 1956, granted a petition for a writ of certiorari (77 S. Ct. 126) and 
ordered that the writ of habeas corpus be dismissed on the ground that the 
cause was moot because two of the petitioners had in the interim been discharged 
from the military service and the third petitioner had paid his fine to the Japanese 
court without appealing the judgment. The latter had since been transferred 
from Japan to the United States for military reassignment. 


UNITED States Court OF APPEALS FOR THE DistRICT OF COLUMBIA CIRCUIT 
No. 13261 


RIECE COzART, GERALD GARMAIT, AND MACK MAKARENKO, APPELLANTS, v. CHARLES 
E. WILSonN, SECRETARY OF DEFENSE, AND CHARLES 8. THOMAS, SECRETARY OF THE 
NAVY, APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Decided July 12, 1956 


Mr. Emanuet Redfield, of the bar of the Court of Appeals of New York, pro hac 
vice, by special leave of Court, with whom Mr. Thomas C. Fisher was on the 
brief, for appellants. Mr. H. William Tanaka also entered an appearance for 
appellants. 

Mr. Harold H. Greene, Assistant United States Attorney, with whom Messrs. 
Oliver Gasch, United States Attorney, and Lewis Carroll and Alfred Burka, 
Assistant United States Attorneys, were on the brief, for appellees. 

Before EpGerton, Chief Judge, and WiLBur K. MILLER and DANAHER, Circuit 
Judges. 

EpcGerton, Chief Judge: This is an appeal from a judgment dismissing a peti- 
tion for a writ of habeas corpus and discharging a rule to show cause why the 
writ should not issue. 

Petitioners are citizens of the United States and members of the armed services 
stationed in Japan. Petitioner Cozart is awaiting trial by a Japanese court for 
causing a death by negligent operation of an automobile. His enlistment has not 
expired, but he would normally have been rotated to the United States in January 
1956. The other petitioners have been convicted, by a Japanese court, of rape, 
but are to be retried by a Japanese court, as Japanese law permits, because 
the prosecution is dissatisfied with the suspended sentences of two and three 
years that were imposed. The convicted petitioners are being kept in the Marine 
Corps, and in Japan, after their enlistments expired. All the petitioners are on 
active duty. 

We agree with the District Court that it had jurisdiction of the petition for 
habeas corpus. We decided in Hisentrager v. Forrestal, 84 U. S. App. D. C. 396, 
174 F. 2d 961 (1949), that persons held by the United States Army in Germany 
could maintain habeas corpus proceedings in the District of Columbia. In that 
respect the Hisentrager case has not been overruled. The Supreme Court reversed 
our judgment, but on other grounds. Johnson v. Hisentrager, 339 U. S. 763 (1950). 
We afterwards assumed the presence of jurisdiction, in accordance with the 
Hisentrager principle, in Rubenstein v. Wilson, 94 U. S. App. D. C. 152, 212 F. 
2d 631 (1954). Since the petitioners are not at liberty to leave Japan, or to 
move about freely within Japan, they are sufficiently restrained for the purposes 
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of habeas corpus. Lynch v. Hershey, 93 U. S. App. D. C. 177, 208 F. 2d 523, is not 
to the contrary. That case involved a selective service registrant who had been 
ordered to report for induction but was not, as the present petitioners are, under 
actual military control. 

In Kinsella v. Krueger, — U. S. —, decided June 11, 1956, the Supreme Court 
said, citing Schooner Exchange v. McFaddon, 7 Cranch 116, 136: “* * * under the 
principles of international law each nation has jurisdiction of the offenses com- 
mitted within its own territory.” Dicta in the Seheoner Haxchange case and 
other early cases suggested that these principles do not apply to members of our 
armed forces abroad, but these dicta are now entitled to no weight because they 
cannot be reconciled with the Court’s opinion in the Krueger case. In Krueger 
the Court sustained a murder conviction by an American ‘court-martial in Japan, 
but did so on the ground that Japan, at the time of the offense, had ceded to 
the United States jurisdiction of such offenses. Since Japan has not, either 
at the time of the offenses with which the present petitioners are charged or at 
any later time, ceded to the United States jurisdiction of these offenses, Japan 
has jurisdiction to try the petitioners and might hold them in jail pending trial. 
They do not and cannot complain because they are not so strictly confined. 
The petition for the writ of habeas corpus was rightly dismissed. 

Affirmed 
_ Mr. Decuerr. In answer to your last statement, may I say, as I 
indicated before, even though it might be that article III of the Treat 
didn’t go so far as to authorize specifically these other things to whic 
you called attention, the pattern of having these other things dealt 
with by international agreement is a worldwide pattern which we 
have been following. I am not arguing in favor of the existing situa- 
tion in those documents as against the possible view you expressed, 
sir, and I assure you that this is going to be fully reconsidered, but I 
ought to say that we are somewhat involved in a box situation here, 
which was highlighted by the discussions of Senator Hickenlooper and 
Mr. Phleger that I referred to. There Senator Hickenlooper said in 
effect that we in Iowa wouldn’t let any foreign courts say whether or 
not this Canadian was in performance of his official Canadian duty 
when he came here to Iowa; we would insist that our local courts 
should decide that question. ; mae 

If we take that position with respect to people here in America, it 
puts us in an awkward position to say that we still maintain the final 
right overseas, unless we are willing to take a power position. It 
might be that we ought to exercise that power right, but that situation 
emphasizes the box which has arisen. 

Senator Ervin. I can apureciots the difficulty and the delicacy of 
the situation but I don’t believe the fact that it may be a worldwide 
perteen: 4 seriously question whether that would justify our position 

ecause we are operating under a written Constitution that says trea- 
ties must be ratified by the Senate and I have a conviction that agree- 
ments with foreign countries of any substantial nature ought to be 
under the Constitution—ought to be embodied in the Treaty or at least 
expressly authorized by the Treaty. 

I want to thank you for appearing before the committee and the 
very complete and very frank exposition of the situation you have 
given us. 

Mr. Decuert. Thank you. 

Senator Ervin. Mr. Raymond, we would be glad to hear anything 
you want to say on this, especially with reference to the role of the 
State Department. t 

Mr. Raymonp. Thank you, Mr. Chairman. I did not come pre- 
pared to make any particular statement. Of course, we are naturally 
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interested in this case and I don’t know that I really have anything 
much to add to what Mr. Dechert has said. : 

I might, however, suggest one point which struck me and has not 
been clearly pointed out and whi I think may affect the interpreta- 
tion—I don’t know, I was not connected with the negotiation of this 
agreement nor am I at all familiar with the history of the interpreta- 
tion—but this provision about the certificate of the Commanding 
Officer has a qualifying expression in there which I don’t think has 
been focused on here this morning. It says, “In any judicial proceed- 
ings” ; it is limited to judicial proceedings. 

At the time that this certif sate was filed and in fact right up to the 
time of the indictment—which, of course, was after we had waived our 
jurisdiction—the matter was not the subject of judicial proceeding, but 
a proceeding rather before the Joint Committee, so I think there may 
well be a technical reason why that particular provision would not 
apply to this case. 

Senator Ervin. Well, as a matter of fact, though, that would be the 
only place there would be any value or any efficacy in the certificate 
or there would be any reason to have it, because a man can’t be punished 
except in a judicial proceeding. 

Mr. Raymonp, I am just suggesting that this had not reached the 
stage of judicial proceedings. I don’t know that I have anything fur- 
ther tosay. As Mr. Dechert has pointed out, the State Department re- 
ceived copies of the cables going back and forth, and that was the 
extent of our participation in this matter really until after the decision 
had been finally made. 

Senator Ervin. In other words the decision was a decision of tlhe 
Defense Department and not a decision of the State Department. 

Mr. Raymonp. That’s right. We were not brought in on the de- 
cision, but we were, of course, advised of it. 

Senator Ervin. You were kept informed. 

Mr. Raymonp. We were advised that it had been made. 

Senator Ervin. The State Department permitted the Defense De- 
partment to reach the decision that was made. 

Mr. Raymonp. This is customarily handled in that way. 

Senator Ervin. Doesn’t that Agreed Official Minutes in reference to 
the certificate of the Commanding Officer which is to only take effect 
in a judicial proceeding and then the subsequent provision that the 
above statement shall not be interpreted to prejudice in any way article 
318 of the Japanese Code of Prime Criminal Procedure, doesn’t the 
second section nullify the first because the Japanese Code of Criminal 
Procedure says that the probative value of evidence shall be left to the 
free discretion of judges? In other words, then, it looks like to me the 
Japanese were making a sort of an Indian gift to us which they im- 
mediately took back. 

Mr. Raymonp. As I said before, I don’t know the negotiating his- 
tory nor do I ee to know how that has been interpreted in prac- 
tice, but just reading the language as you are doing, I think it could be 
construed as meaning, as I have suggested, that if this matter comes 
up in a judicial proceeding in the Japanese court, then the certificate is 
conclusive unless sufficient evidence to the contrary is proved and that 
matter then is to be decided in the Japanese court by the Japanese 
judge, That is what I had thought it meant or at least might mean. 
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Senator Ervin. In other words article 318 of the Japanese Code of 
Criminal Procedure says that the probative value of evidence shall 
be left to the free discretion of judges. 

Mr. RaymMonp. Lagree. 

Senator Ervry. When you say the Agreement provides that the 
statement about the certificate of the Commanding flicer shall not be 
interpreted to prejudice in any way article 318 of the J apanese Crimi- 
nal Jurisdiction, I would interpret it to mean it shall not affect it in 
any way. 

Mr. Raymonp. I would suggest that it might mean and probably 
does mean that the final decision is with the judge but that this pro- 
vision nevertheless is applicable. 

Senator Ervrx. When it says, “shall not prejudice i in any way,” 
means to my mind “shall not impair the validity of” this article of the 
Japanese Criminal Code. I can’t put any other interpretation on those 
words. 

Senator Flanders, do you have any questions you would like to ask 
Mr. Raymond ? 

Senator Fianpers. No. 

Senator Ervin. We appreciate you gentlemen coming over. 

(Whereupon, at 12 noon, the hearing was adjourned. ) 
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